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FEDERAL ELECTION 

COMMISSION 

FEDERAL ELECTION COMMISSION 2CII AUG 30 PH \'U9 
999 E STREET, N.W. 

WASHINGTON, D.C. 20463 C E L A 

nRST GENERAL COUNSEL'S REPORT 

MUR: 6415 
DATE COMPLAINT FILED: 10/29/2010 
DATE OF NOTIFICATION: 11/4/2010 
LAST RESPONSE RECEIVED: 11/23/2010 
DATE ACTIVATED; 6/1/2011 

I 
EXPIRATION OF SOL: 9/30/2015 (earliest), 

10/21/2015 (latest) 

Betty Bieck 

Kristi for Congress and Ted Hustead, 
in his official capacity as treasurer 

Kristi Lynn Noem 

RELEVANT STATUTES 
AND REGULATIONS: 

2U.S.C.§441d 
11 C.F.R.§ 110.11 

Disclosure Reports 

None 

INTERNAL REPORTS CHECKED: 

FEDERAL AGENCIES CHECKED: 

L INTRODUCTION 

This matter concems allegations that Kn§ti. Lynn Noem and her principal campaign 

committee, Kristi for Congress and Ted Hustead, in his official capacity as treasurer Ctfae 

Conrniittee**)* fsdted lo include a disclaimer on one of two visually distinct Messages (one 

positive and one negative) that appear next to one another on the same page ofa newspaper 

advertisement. See Attachment 1. The Committee states that it paid for the full-page newspaper 

ad space as a single advertisement, and that the clear and conspicuous disclaimer on one ofthe 

two messages applies to the whole page. 
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1 While there is a clear and conspicuous disclauner as to one of the two messages, the 

2 design of the ad makes it unclear as to whether it is one ad or two ads. Accordingly, readers may 

3 be confused as to who paid for the second message. Because the ad space appears to consist of 

4 two separate messages, the placement of the disclaimer in the message at the top of the ad space 

5 is not "clear and conspicuous" and could be easily overlooked with regard to the message at the 

6 bottom of the ad space and thus violates the Federal Election Campaign Act of 1971, as amended 

7 Cthe Act"), and Conunission regulations. See 2 U.S.C. § 441d and 11 C.F.R. § 110.11. 
O 

i 'H 8 n. FACTUAL AND LEGAL ANALYSIS 
i Ml 

0 
9 A. Facts 

10 The Complaint states tfaat on September 30,2010 and October 21,2010, Respondents 

11 placed ''what appeared to be two political ads on one page... in the major South Dakota 

12 newspapers.*'Complaint at 1. 

13 The message at the top of the page, which consumes two-thirds of the ad space, is placed 

14 on a white background with black text. See id Exh. A. It contains a picture of Ms. Noem on her 

15 ranch and is entitled, "South Dakota has one voice in Congress. It needs to be speaking for you." 

16 Id In this message, Ms. Noem prondses to vote to "[l]ower the iiatiorial debt," "[vjote agaiiist 

17 wasteful spending," "[r]epeal government mandated health care," "[w]ork every day to create 

18 jobs," and not vote "to make Nancy Pelosi Speaker." Id The Committee's campaign logo, web 

19 address, and a disclaimer that states, "Paid for by Kristi for Congress," enclosed within a 

20 separate box, appear at the bottom of this message. See id 

21 The message oil tfae bottom third of the ad space is separated from the first message by a 

22 solid black border and consists of a black background with white text See id It contams a 

23 picture of President Obama and is entitled, "Washington is Broken," citing "[fjewer jobs," 
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1 "[g]ovemment-run health care," "[wlasteful spending," and "[pjutting special interests ahead of 

2 small businesses." Id The message concludes, "The truth is we don't have a voice in Congress 1 

3 right now, just a rubber stamp for the Obama-Pelosi big govemment agenda[.]" Id Unlike the 

4 larger message at the top ofthe ad space, this message does not include a separate disclaimer or 

5 any other identifying information such as a campaign logo or web address. See id 

6 The Complaint asserts that the ad space consists of "two distinct and separate boxes, 

7 totally separate physically, and completely unconnected on the page," as evidenced by Borders 

^ 8 that enclose both messages, distiiict content, and opposing color scheiries for the backgrounds 

f-j 9 and texts. at 1. While the Complaint acknowledges that the message at the top of the ad 
Q 
Hi 10 space includes a proper disclaimer, it also asserts that "[t]he disclaimer is at the bottom center of 
H 

11 tfais ad, indicating the end of that ad. The arrangement on the page clearly indicates that only the 

12 top box ad was paid for by Noem." Id 

13 The Complaint and Response indicate that the Committee purchased the ad space from 

14 the South Dakota Newspaper Association C'SDNA"), and provided both messages as "one full-

15 page, camera-ready ad."' Id at 2. See also Response at 1. The Response asserts that because 

16 tfae Committee paid for tfae ad space as one block, tfae disclaimer applies to botfa messages and 

17 the "[a]dvertisement completely and fully complies with all federal law and FEC regulations 

18 witfa resfpect to printed disclaimers." Response at 2. 

19 

* A review of the Committee's disclosure reports, however, does not reflect any payments to SDNA, m for 
newspaper advertising costs. The costs may be related to otfaer disbursements fat "media productiDn,** or may be 
part of unitemized consultant fees. Accordingly, tfae Committee's e}q)enditur6s for the ad campaign remain 
unknown. 
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1 B. Analysis 

2 All public conununications made by a political conunittee must include disclaimers.̂  

3 2 U.S.C. § 441d(a)(l); 11 C.F.R. § 110.11(a)(1). In tfais matter, Ifae ad constitutes a "public 

4 communication" because it is a communication "by means of... newspî er," and requires a 

5 disclaimer because Ms. Noem's principal campaign committee produced and distributed it.̂  See 

Q 6 2 U.S.C. § 441d(a)(l); 11 CF.R. § 110.11(a)(1). 

*̂  7 For printed communications, tfae Act and Commission regulations specify that the 
0 
^ 8 disclaimer be of sufficient type size to be clearly readable, be contained in a printed box set apart 

^ 9 fiom tfae otfaer contents of tfae conununications, and be printed with a reasonable degree of color 
0 

10 contrast between the background and printed statement 2 U.S.C. § 441d(c)(l)-(3); 11 C.F.R. § 

11 110.11 (c)(2)(i)-(iii). The Conunission's regulations also specify tfaat a disclaimer notice must be 

12 "presented in a clear and conspicuous manner." 11 C.F.R. § 110.11(c)(1). A disclaimer is not 

13 "clear and conspicuous" if the print is "difficult to read" or if the placement is "easily 

14 overlooked." 11 C.F.R. § 110.1 l(cXl). 

15 Here, however, tfae placement of tfae disclaimer in tfae message at tfae top of tfae ad space 

16 is not "clear and conspicuous" as to who paid for and authorized the message at the bottom of the 

17 ad space. Because tfae ad spaeeq)pears to contain two separate messages, a viewer would have 

18 difficulty concludmg tfaat tfae Conunittee paid for and autfaorized botfa messages because 

' A ''public communication," includes any communicatioa "by means of any broadcast, cable, or satellite 
commnnicadon, newspapor. magazine, outdoor advertismg bcility, mass mailiî  or ttAephone bank to the general 
public, or any other fiinn of general public political advertisuig." 11 C.F.R. § 100.26. 

^ See FEC Form 1, Amended Statement of Organization (Apr. S, 2011), http://query.nictusa.com/|pdfi'034/ 
11930S88034/11930S88034.pdfî avpanesN) (designating Kristi for Congress as Ms. Noem's principal campaign 
committee). 
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O 
8 indication, at least, as to ̂ lo nmy have sponsoisd the message at tfae bottom of tfae ad space, so 

^ 9 tfaat the identity oftfaat sponsor is not completely unknown. Both messages also share a common 
0 
'^ 10 theme - criticism of tfae political culture in Washington, D.C. and the federal govemment -

11 which could indicate to the public tfaat tfae same group may faave sponsored botfa messages.* 

12 Nevertfaeless, it is not immediately apparent that the messages are part of a single advertisement 

13 because tfae absence of a disclaimer in tfae message at the bottom of tfae ad space opens questions 

14 as to wfaetfaer it comes fiom the same source as tfae message at tfae top of tfae ad space. 

15 Finally, while the message at the top of the ad space would, standing alone, lead the 

16 viewer to conclude that Ms. Noem and her Committee are responsible for the message, no 

17 similar identifying mformation can lead to tfae same conclusion for tfae message at tfae bottom of 

18 the ad space because it makes no reference to Ms. Noem or faer Committee. &e MUR 6278 

19 (Joyce B. Sogers) General Ck>uiisel's Report at 2 (dismissing allegations that respondent fidled to 

20 include proper disclaimers for its website and flyers because "the public could reasonably 

* Indeed, the Committee appem to have modified the ad in an online version tiiat elimuiates tiie benders previously 
separating tiie messages and applies a black printed border that encloses bodi message widiin tfae same space. 
Furtiier, a banner ttiat states, "Vote Tuesday Nov. 2," at tiie bottom-right hand side oftfae first advertisement touches 
tfae top ofthe second advertisement, thus arguably Imkmg the two. These efforts may demonstrate die Committee's 
acknowledgement tiiat there is some ambiguity as to whedier tiie disclaimer also qiplies to die message at the 
bottom ofthe ad space. See Attachment 2, http://tearsheets.broadGasteronline.Gom/ 
octoberlO/I02910/iph.I02910_xlFa_004.pdf (Oct29.2010). 
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1 1) they appear in separate, self-contained spaces with opposing graphic designs separated by 

2 borders that frame their content; 2) convey one message about Ms. Noem and another 
I 

3 contrasting message about President Obama and Speaker Pelosi; and 3) fail to include i 

4 identifying information in the message at the bottom of the ad space that associates it with tfae 

5 Committee. 

6 Respondents maintain that the ad submitted on one page and apparently printed and 

7 distributed as such, does not require more than one disclaimer because it gives tfae public an 
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1 discern tfaat tfae [respondent] produced the infonnation" based on identifying information like the 

2 committee's name, address, phone niunber, website, and email address). 

3 Accoidingly, for tfae reasons discussed above, the disclaimer m the message at the top of 

4 the ad space is "easily overlooked" as applied to the message at the bottom ofthe ad space. 

5 Thus, the disclaimer is not "clear and conspicuous" and appears to violate 2 U.S.C. § 441d and 

6 11 C.F.R§ 110.11. 

<̂  7 The Commission's recent practice in matters that involve disclaimer issues has been to 

^ 8 dismiss tfae eompiaint witfa a reminder tfaat respondents comply witfa tfae disclauner requisements. 

0 
9 See, e.g., MUR 6316 (Pridemoce for Congress) and MUR 6329 (Michael Grimm for (Congress) 

10 (dismissing the complaints tfarougfa tfae Enforcement Priority System ("EPS") for technical 

11 violations of the disclauner requirements where respondents also took prompt remedial action). 

12 Altematively, the Conunission has also dismissed violations of tfae disclaimer requuements but 

13 cautioned respondents. The issue previously arose in MUR 5990 (Matt Sfaaner), an EPS matter 

14 that included allegations that respondents violated tfae disclaimer provisions of tfae Act and 

15 Conunission legulations. 

16 

17 

18 

19 

20 |recfl/jo MUR 5990 Certification 

21 (dated March 12,2009) (voting 6-0 to approve tfae Office's recommendation to dismiss tfae 

22 matter, send respondents a cautionary notification, and close the file). 
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1 Subsequently, the (Commission faas dismissed the complaint, but issued a cautionary 

2 notification to the respondent regarding tfae disclaimer reqmrements. See MUR 6132 (Queen 

3 Anne's County Democratic Central Committee) General Counsel's Repoit at 2-3; MUR 6163 

4 (Hougfaton Comty Democratic Committee) Factual and Legal Analysis at 7-8,10; MUR 6170 

5 (Tuscola County Democratic (̂ mmittee) Factual and Legal Analysis at 6,7-8. 

r̂n 6 Duetotfaecircumstancesoftfaisniatter, includiiig tfae fiu;t that tfaere is a disclaimer, even 

<H 7 if it could be viewed as applying to only part of the ad, pursuit of this matter would not merit the 
0 
1̂  8 finther use of Commission resources. See Statement ofPolicy Regarding Commissian Action in 

^ 9 Matters at tfae Initial Stage in tiie Enforcement Process, 72 Fed. Reg. 12545,12545-6 (Mar. 16, 
O 

10 2007). Accordingly, we recommend tfaat the Comniission exercise its prosecutorial discretion 
•"HI 

11 and disiniss the Complaint as to allegations that Respondent Kristi for Congress violated 

12 2 U.S.C. § 441d and 11 C.F.R. § 110.11, include a cautionary notification to tfae Conunittee 

13 regarding tfae disclaimer requirements of tfae Act in tfae closing letter, and close tfae file. See 

14 Heclder v. Chaney, 470 U.S. 821 (1985). 

15 We fiuther recommend tfaat the Commission find no reason to believe tfaat Respondent 

16 Kristi Lynn Noem violated 2 U.S.C. § 441d or 11 C.F.R. § 110.11 because the Committee, which 

17 produced and distributed the ad, was responsible for the placement of the disclauner on its public 

18 communication. 

19 m. PFffrnvrvprNDAXIONS 
20 1. Dismiss tfae allegation that Respondent Kristi for Congress and Ted Hustead, in his 
21 official capacity as treasuier, violated 2 U.S.C. § 441d and 11 C.F.R. § 110.11; 
22 
23 2. Find no reason to believe that Respondent Kristi Lynn Noem violated 2 U.S.C. 
24 §441dand 11 C.F.R. § 110.11; 
25 
26 3. Approve tfae attached Factoal and Legal Analysis; 
27 



MUR641S 
First General Counsel's Report 
Page 8 of8 

"ST 
rsl 

1 
2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 

4. Approve the appropriate letteis; 

5. Close the file. 

^ISOIT^OW 
BY: 

Date 

Attachments 1. Newspapeiad 
2. Ad (as modified onlme) 

Cfaristopfaer Hughey 
Acting (jeneral Counsel 

Katiileen Guith 
Acting Associate General Counsel 

for Enfoicement 

Mark D. Shonkwiler 
Assistant General Counsel 

Pfailli 
Attomey 
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Here on tfae ranch hi South Dakota, 
we dcm'ttdse a tot of polls. Or hoM 
many caucuses. Wb 'do what tieeds 
to be done. Tliat's what I'll do in 
Wbshinghin. Unlike my opponent, 
rUvotatb: . 

• Lowertiie natiooal debt 
•.\bte against wasteful spending 

' • RqiecU govemment mandated 
- faealtfac&ie . 
• Wbrfc every day to create jobs 

I beUeve flovemment afaodld serve 
tfae people - not tfae other way 
aioiuuL And I know hô  to balance 
!a baij(set:.I have worked as a ferraer-
'ranGbec rar JL7 years and aorve as a 
state reprwsenlBtivê  fighting to ke^ 
our st̂ te-budget in shape. . , 
My first vote won't be to make . . 
Nancy Pdod Speaker, 
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be nessG""" 
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South Dakota has one voice 
in Congress. 

It needs to be speaking for you. 
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Here on tfae ranch in South Dakota, 
we doift take a lot of poUaL Or hold 
many Gaueuaee.WB do what needs 
to be done: Thatk what ni do in 
Wuhii^lon. Unlike my opponent, 
ru vote to: 

• Lower the national debt 
• \bte against wBStefol spending 
• Repeal govenunent mindated 
haaldicare 

• Wbrk every day to create jobs 
I bdieve govenmient should serve 

people - not the odier way 
anund. And I know how lo balance 
a budgeb I hawe WDihsd as a fhrnwî  
rancher fiv 17 yean and serve as a 
state r̂ ieseniBtlvc^ fi^iling to keep 
our stste budget Jn shape. 
Afy first vote woift be to make 
Nancy Beloai %iealier. 
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WASHINGTON IS BROKEN 
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